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STATE OF SOUTH CAROLINA
RICHLAND COUNTY

Raymond G. Farmer. as Dircctor of the South
Carolina Department of [nsurance.

Petitioner,
V8.

Comsumers”  Choice  Tealth  [nsurance
Company,
Respondent.

This matter comes before me pursuant to the South Carolina Insurers Supervision

Rehabilitation and [iquidation Act. S.C. Code Ann. §§ 38-27-10 ¢ seg. Petitioner, Raymond G.

IN THE COURT OF COMMON PLEAS

FIFTH JUDICYAL CIRCUIT

Civil Action No. 2016-CP-40-0003+4

ORDER COMMENCING
LIQUIDATION PROCEEDINGS
& GRANTING 1
AN INJUNCTION &%
AUTOMATIC STAY.OF
PROCEEDMNGS

26 sy 82 MRS

[

Farmer, as Dircetor of the South Carolina Department of Insurance, by and through counsel. has

petitioned the Court for an Order appointing him as Liquidator of Respondent, Consumers” Choice

Tlealth Insurance Company. in Rehabilitation, Petitioner is the Receiver lor Respondent by

previous order of this Court entered Yanuary 8. 2016. The insiant Petition was filed and served on

Respondent on February 17, 2016, Respondent has reasonable notice of the Petition pursuant to

Section 38-27-60 of the Code of Laws of South Carolina 1076, as amended; and, Respondent’s

Board of Dircctors has indicated through counsel that it has no objection to the Petition being

granted and waives hearing on this matler.

premises. finds:
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The Court. having reviewed the filings of record and otherwise being fully informed in the

This Court is the proper venue for this proceeding pursuant o 8.C. Code Ann. §§

-r
P

N




38-27-60(1), -350(a) & -360 (2015).

2. Petitioner is the duly appointed Director of the State of South Carolina Department
of Insurance with such powers, dutics and responsibilities as are preseribed under the insurance
laws of this State to the Dircctor or his designee for receivership matters, and is specifically
authorized to file a petition for an order authorizing him to liquidate an insurer domiciled in this
State pursuant to 8.C. Code Ann. §§ 38-27-350(a). -360 & 38-90-180(A) {20135).

3. The Departinent has regulatory jurisdiction over the Respondent pucsuant to, infer

alia, Chapters 3, 25 and 71 of Title 38 of the South Carolina Code of Laws 1976, as amended.

4, Respondent is a South Carolina Consumer Operated and Oriented Plan (CO-OP)
that was placed into rehabilitation by Order of this Court on or about January 8, 2016. Said Order
also provides that upon pelition by the Receiver stating that turther elforts 1o rehabilitate
Respondent would substantially increase the risk of loss 10 creditors, policyholders or the public,
or would be futile, this Court will consider entry of an Order of Liquidation of Respondent in
accordance with S.C. Code Ann. § 38-27-350(a) (2015) and such petition shall have the same
effect as a petition [iled under S.C. Code Ann. § 38-27-360 (2015).

5. 5.C. Code Ann. § 38-27-360 scts forth the tollowing grounds upon which an insurer
may be placed into liquidation:

a.  Any ground for an order ol rehabilitation as specified in 8.C. Code Ann, § 38-
27-310 (2013). whether or not there has been a prior order dirceting the rehabilitation of the
insurer;

b. The insurer is insolvent; or
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¢. The insurer is in such a condition that the further transaction of business would
be hazardous, nancially or utherwisc, to its policyholders, its creditors. or the public.

6. Grounds for rehabilitation proceedings listed in Section § 38-27-310. include, but
are not limited to, when the insurer is in a condition in which the further transaction of business
would be hazardous, linancially, to its policyholders, ereditors. or the public: Petitioner has
attempicd (o rehabilitate Respondent, and his duly-appointed depuly has submitted an affidavit
describing those efforts and confinning that further atiempts to rehabilitate an imsurer would
substantially increasce the risk of loss to ereditors, policyholders. or the public o would be futile.

7. The Special Deputy Receiver has concluded that Respondent is irreversibly
insolvent, by more than $39 million as of December 31, 20135; the South Carolina Life and
Accidemt and Health Guaranty Association has been charged with performing its statutory
obligation to fund all covered claims in accordance wilh Chapter 29 of Title 38 ol the Code of
Laws of South Caroling 1976, as amended; and, the implementation now of a formal proof of claim
process provided under §.C. Code Ann. § 38-27-550 (2013) will best serve and protcct the interests
of creditors, policyholders, and the public.

8. Respondent is in a condition in which the further transaction of business would be
hazardous, financially or otherwise, to its policyholders. eveditors. or the public. which constitutes
prounds for Hquidation under Section 38-27-360; and Respondent is insolven as defined by 8. C.
Code Ann. § 38-27-50(10)(b) (2015). in that it is unable to pay its obligations when they ate Jdue

and its admitied assets do not exceed its Habilitics plus the capital and surplus required by law.
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9. In accordance with S.C. Code Ann. § 38-27-350{a) (2015). Petitioner has
¢stablished to the satisfuction of the Courl that Turther atiempts to rehabilitate Respondent would
substantially increase the risk of loss and/or he tutile.

10.  The Court has jurisdiction over this matier.

1. ltisin the best interest of Respondent. its policyhalders, its creditors and the public
that the reliel requested be granted.

IT 1S THEREFORFE. ORDERED THATT:

L. PURSUANT TQ $.C. Codc Ann. § 38-27-370 (2013). Petitioner and his successors
it office are appointed Liquidator of Respondent.

2. PURSUANT 10 8.C. Code Ann. § 38-27-370(13) (2015), the rights and liabilitics
of the insurer and its creditors, policyholders. sharcholders, members, and other persons interested
in its estate become Tixed as of the date of entry of the order of Hguidation, except as provided in
§.C. Code Ann. §§ 38-27-380 und 38-27-560 (201 5): and. any claim excepted under this provision
and Section 38-27-370(B} shall be governed by Scctions 38-27-380 and 38-27-560, as applicable.

2. PURSUANT TO S.C. Code Ann. § 38-27-400(z) (2013), Petitioner and his
successors shall have all the powers and responsibilitics set torth under that section 1o assist him
or his designee as Liguidator. including but not limited to:

a. o appuint a special deputy to act for him and 1o determine the special
deputy’s reasonable compensation. who shall have all powers of the I.iquidator pranted by this
section and who serves at the pleasure of the Liquidator,

b. To employ employees and agents. legal counsel. actuarics, accountants,

appraisers, consultants, and other personncl he considers necessary 1o assist in the Liquidation.
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C. To fix the ressonable compensation of employees and agents, legal counsel,
actuarics, accountants, appraisers, and consultams with the Court's approval.

d. To pay reasonable compensation 1o persons appointed and to defray from
the funds or assets ol the insurer all expenscs of taking possession of, conserving, vonducting,
liquidating, disposing of, or otherwise dealing with the business and property of Respondent. In
the gvent that Respondent’s property does not contain sulficient cash or liquid assets to defray the
costs incurred. the Director may advance the costs so incurred out of any appropriation for the
maintenance of the Department of Insurance.  Any amounts so advanced lor expenses of
administration must be repaid 1o the Dircctor for the use ol the Department out of the first available

monies of the insurer.

€

To hold hearings, to subpoena witnesses to compel their attendance. to
administer oaths, to cxamine any person under cath. and to compel any person 1o subscribe to his
testimony after it has been correctly reduced to writing and. in connection therewith, to require the
production of any books, papers. records, or other documents which he considers relevant to the
inguiry.

f. To collect all debts and munies due and claims belonging to Respondent.
wherever located, and. for this purpose:
(i} To instittle timely action in other jurisdictions in order to lorestall

garnishment and attachment proceedings against the debts.

(i1) To do other acts necessary or expedicent 1o collect, conserve, or prolect
Hs assets or property, including the power to sell, compound. compromise, or assign debis for

purposes of collection upon terms and conditions he considers best,
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(iii) To pursue any creditor’s remedics available to enforce his claims.
2. To conduct public and privaie sales of the property ol Respondent.

h. To use assets ol the estate of Respondent to transfer policy obligations to a
solvent assuming insurcr, il the transfer can be arranged withowt prejudice to applicable

priorities under 8.C. Code Ann, § 38-27-610 (2013).

i To acquire. hypothecate, encumber. lease, improve. sell, transfer, abandon.
or otherwise dispose af or deal with any property of Respondent at its market value or upon terms
and comditions that are fair and reasonable,  He also hay px)\.vcr to exceute. acknowledge. and
deliver any and all deeds. assignments, releases, and other ingstruments necessary or proper o

cffectuate any sale of property or other transaction in conneetion with the ligurdation.

i To borrow moncy on the sceurity of Respondent’s assets or without securtty
and 10 execute and deliver all documents necessary 1o that transaction for the purpuse of

facilitating the liquidation.

k. To cnter into contracts necessary to carry out the order to liquidate, and to

altirm or disavow any contracts 1o which the insurey is u party.

l. To continue to prosecute and to institute in the name ol Respondent or in
his own name any and all suits and other legal proceedings, in this State or elsewhere, and to
abandon the prosecution of claims he considers unprafitable to pursue further. [f Respendent
‘o dissotved under S.C. Code Ann. § 38-27-390 (2015). he has the power to apply 10 any court

in this State or elsewhere for leave to substitute himsell for Respondent as plaintiff.

m. To prosvcute any action which may exist in behalf of the creditors,
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members, policyholders, or shareholders of Respondent against any officer of Respondent or

any other person.

n. To remove any or all records and property of Respondent to the offices of
the Department or to any other place convenient for the purposes of efficient and orderly
execution of the liquidation, provided that guaranty associations and foreign guaranty
associations shall have such reasonable access to the records of Respondent as is necessary for

them to carry out their statutory obligations.

0. To deposit in one or more banks in this State sums required for meeting

current administration expenses and dividend distributions.
p. To invest all sums not currently needed, unless the Court orders otherwise.

q. To file any necessary documents for recording in the office of any recorder

of deeds or record office in this State or elsewhere where property of Respondent is located.

I. To assert all defenses available to Respondent as against third persons,
including statutes of limitation, statutes of fraud, and the defense of usury. A waiver of any
defense by Respondent after a petition in liquidation has been filed does not bind the
Liquidator. Whenever a guaranty association or foreign guaranty association has an obligation
to defend any suit, the Liquidator shall give precedence to that obligation and may defend only

in the absence of a defense by the guaranty associations.

S. To exercise and enforce all the rights, remedies, and powers of any creditor,
shareholder, policyholder, or member, including any power to avoid any transfer or lien that

may be given by the general law and that is not included with S.C. Code Ann. §§ 38-27-450

~ Page 7 of 10 Pages —




through 38-27-470 (20135

. T'o intervene in any proceeding wherever instituted that might lead 10 the
appointment of a receiver or Irustec and to act as the receiver or trustee whenever the

appointment is offered.

1 To enter into agreements with any reeeiver or commissioner of any other
state relating 1o the rehabilitation. liquidation, conservation, or dissolution of an insurer doing

business in both states,

v, To excreise all powers now held or herealter conlferred upon receivers by

the laws of this State not inconsistent with applicable kow.

W, Ta audit the books und recards of agents of Respondent insofir as those

records relate to the business activites of the insurer,

X. Notwithstanding the powers ol the Liquidator as enumerated above and
granted pursuant to Scction 38-27-400, the Liquidator is not obligated to defend claims or o

continue 1o defend claims after the entry of a liguidation arder.

3. PURSUANT TO 8.C. Code Ann. § 38-27-400(b) {2015). the coumicration in this
Order of the powers and authority of the Liquidator may not be construed as a limitation upon him:
nor shall it exclude in any manner his right to do other acts not herein specifically enumerated, or
olherwise provided for, that may be nccessary or appropriate for the accomplishment of or in aid
of the purpose of liguidation.

4. PURSUANT TQ $.C. Code Ann. §§ 38-27-410, -540 & -550 (2015), the Liquidator
shall provide Notice of this Qrder. prescribe the form of a Proof of Claim to be used by all

- Page 8 of 10 Pages -




claimants, which shall set forth the date for submission of claims, or Bar Date, afler which no
claim will be allowed except as provided in Section 38-27-340, except that the Liquidator shall
not be required to provide further notice or & Proof of Claim to health care providers: and, said Bar
Date is hereby set as December 31, 2016.

5. PURSUANT TO S.C. Code Ann, §§ 38-27-70 & -430 (2015) and the Rehabilitation
Order, Notice is hereby given that the permunent automatic stay and injunction applicable o all
persons and proceedings, other than the Receiver, shall remain in full foree and effect and survive
the entry of this Order.

6. All other provisions of the Rehabilitation Order not inconsistent with this Order or
the laws governing insurance company liquidation proceedings shall remain in full force and effect
to the extent necessary or appropriate for the accomiplishment of the liquidation or to aid the
Liquidator in etfecting the purpose of the liquidation.

7. Continuation and cancellation of coverage shall he governed by 5.C. Code Ann. §
38-27-380(b) {2015).

R. Uipon [iling by the Liquidator with the ollice of the Secretary ol State a certified
true copy of the Liguidation Order, Respondent is dissolved in accordance with 8.C. Code Ann. §
38-27-390 (2015).

9, Respondent is hercby officially declared insobvent as defined by §.C. Code Ann. §
38-27-50(10) (2015).

10.  Petitioner’s designation ot Michaet J. FitzGibbons of FitzGibbons and Company,
Inc., 9821 N. 95" St.. Suite 1035, Scottsdale. Arizona 85258, as a consultant to the Liquidator and

as Special Deputy Liquidator. in this matter, with such reasonable compensation as determined by
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the Liquidator pursuant to $.C. Code Ann. § 38-27-400(a)(1) (2015) is hereby expressly approved,
and said Special Deputy Liquidator shall have all powers ol the Ligquidator granted by S.C. Code
38-27-400 (2015) und this Qrder and shall serve at the pleasure of the Liguidator,

1. This Court retains jurisdiction of this cause for the purpose of granting such other
and further relief as from time o time may be necessary and appropriate.

AND IT IS SO ORDERED.

T 7
W74 A-/éi.é«* Leer
Alison R. T.ec
Chicl Administrative Judge
Fifth Judicial Circuit

This JHK. day ot ¥ et 2016

Columbia. South Carolina
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